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DECI SI ON AND ORDER - AWARDI NG BENEFI TS

This is a claimfor worker's conpensati on benefits under the
Longshore and Harbor Wrkers' Conpensation Act, as anmended (33
U S C 8901, et seq.), herein referred to as the “Act.” The
heari ng was held on Decenber 4, 1998 in New London, Connecticut at
which tinme all parties were given the opportunity to present
evidence and oral argunents. Post-hearing briefs were not
requested herein. The following references will be used: TR for
the official hearing transcript, ALJ EX for an exhibit offered by
this Adm nistrative Law Judge, CX for a Caimant's exhibit, DX for
a Director's exhibit and RX for an Enployer's exhibit. Thi s



deci sion is being rendered after having given full consideration to
the entire record, which was closed on Decenber 29, 1998 upon
filing of the official hearing transcript.
Stipul ati ons and | ssues
The parties stipulate, and | find:
1. The Act applies to this proceeding.

2. Cl ai mant and the Enployer were in an enpl oyee-enpl oyer
rel ationship at the relevant tines.

3. On or before June 16, 1996, Cainmant suffered an injury
in the course and scope of his enpl oynent.

4. Cl ai mant gave the Enployer notice of the injury in a
timely manner.

5. Claimant filed a tinely claimfor conpensation and the
Enmpl oyer filed a tinely notice of controversion.

6. The parties attended an informal conference on Decenber
17, 1997.

7. The applicabl e average weekly wage is $785. 68.

8. The Enpl oyer voluntarily and wi thout an award has paid
per manent total conpensation fromJune 19, 1996 t hrough t he present
and continuing, including the appropriate COLAs, for a total of
$63, 355. 21, as of Novenber 24, 1998.

The unresol ved issues in this proceeding are:

1. The nature and extent of Claimant’s disability.

2. The date of his maxi num nedi cal i nprovenent.

3. The applicability of Section 8(f) of the Act.
Summary of the Evidence

Philip A Chiaradio (“Claimant” herein), fifty-seven (57)
years of age, with a high school education and an enploynment
hi story of manual |abor began working on Decenber 27, 1976 as a
pre-heating electrician at the G oton, Connecticut shipyard of the
El ectric Boat Conpany (“Enployer”), then a division of the CGeneral
Dynam cs Corporation, amaritine facility adjacent to the navi gabl e
wat ers of the Thames River where the Enployer builds, repairs and
overhaul s submari nes. As a pre-heat electrician Caimant had



duties of “heat(ing) up different sections of the hull section weld
area joints which would enable the welders to weld the joints,”
Claimant remarking further, “W installed the heat. W naintained
the heat. W renoved the heat. And we repaired our own equi prment.
Wil e he worked primarily on the boats, he al so worked throughout
the shipyard and in the various shops and buil dings as needed

Wil e at the shipyard he al so worked part-tine hel ping out a cousin
doi ng masonry work and he was able to continue this work until he
had a stroke in 1990. He once injured his back in 1980 while
| oadi ng sone sand and he was treated by David Siciliano, D.C., for
about a week or so with ultrasound and deep heat. Dr. Siciliano
also referred Caimant to Dr. WII (?) in 1987 for further
eval uation of his lunbar problens. Caimant’s back has never been
the same since that 1980 injury and he has had his “good days and
bad days,” dependi ng upon the | evel of physical exertion.” (RX 25
at 3-15)

Claimant has had a nunber of injuries at the shipyard but
managed to conti nue working on the boats until 1992, at which tine
he was placed on restricted duty and taken off the boats. He often
had to work in tight and confined areas and sonetinmes he had to
crawl into tight spaces, between pipes and sim |l ar spots. He would
occasionally experience |low back pain and he would report the
synptons at the Enployer’s Yard Hospital where ice packs were
applied and he would be told to return to work on |ight duty or
sent to his own physician, if needed. Dr. Al bert Laurenzo,
Claimant’s famly physician, treated Claimant’s stroke, had him
hospitalized for eight or nine days and placed on bl ood thinners
for about six nonths. He still takes one aspirin each day to keep
the blood thin. d ainmnt had stomach surgery for an ulcer in 1984
and 1985, as a result of which portions of his stomach were
renmoved, Claimant remarking “the ulcer was the size of a
grapefruit.” The surgeries were perforned by Dr. Monte Morano. As
noted, C aimant injured his back on March 31, 1980 (RX 22), as wel |
as on April 24, 1991 (RX 23) (his right leg and hip area) and each
time he went to see Dr. Siciliano, either the father or his son
both of whom have treated C ainmant over the years. C ai mant
described those injuries and the effects they had upon his ability
to work at the shipyard up to the time he could no | onger work on
the boats and he was restricted to nmuch easier work in the shops.
(RX 25 at 16-24)

Cl ai mant has undergone a nunber of epidural injections in his
back and these have provided sone relief. Caimant’s repetitive
work activities after his return to work after his injuries have
further aggravated his | ow back pain radi ati ng down both | egs, but
worse on the left side. He has been to pain nmanagenent and
physical therapy in an attenpt to teach himhow to live with his
synptons but he finally reached a point on June 16, 1996, at which
time he had to stop working because of the cumul ative effect of his



mul ti pl e medi cal problens. He has not worked since then and he
| eads a nostly sedentary life as any physical exertion aggravates
his lunbar disc syndrone. He has also been treated by Dr. Carlo
Brogna and finally the pain becane so severe that he underwent back
surgery on March 23, 1994. The surgery provided little relief and
he returned to work on Novenber 21, 1994 still in pain. (RX 24-48)

Cl ai mant’ s vol um nous nedi cal records for his nultiple nedical
probl ens are best summarized by the July 16, 1996 report of Dr.
A enn Dubl er wherein the doctor states (RX 18):

“The patient is a 54-year-old man who has been enployed at the
Ceneral Dynamcs Electric Boat facility for 19-1/2 years. He is a
pre-heating electrician. This involves the set-up and mai nt enance
as well as repair and di sassenbly of heater apparatus that is used
to heat up the hole (SIC) sections in preparation for welding of
the plates together in formation of the submarine sections and
subsections. The work involves heavy lifting, noving very heavy
el ectrical cables, and putting in strip heaters, etc.

“Hl STORY: The patient states that he was hurt on the job on
Cct ober 8, 1992, when he was noving heavy electrical cable into a
storage area manually. The patient had the acute onset of | ow back
pain with radiation in a sciatic distribution down the left |ower
extension to the ankle and toes. The patient reported his injury
to his supervisor and was seen in the yard hospital for eval uation.
He stayed on the job for two and a half or three nonths wth
ongoi ng conpl aints of | ow back pain and left leg pain and left |eg
gi vi ng way.

“He then sought the attention of a chiropractor, Dr. Sisliano
(SIC). An MR was obtained and a disc herniation was di agnosed.
The patient was referred to Dr. Brogna. Electrodi agnostic studies
and a CT scan were obtained as well as a nyelogram The patient
t hen sought the attention of several different neurosurgeons. He
saw Dr. Sculco, Dr. Knuckey, and Dr. din. The patient decided to
proceed with surgery under the care of Dr. Adin and on March 23,
1994, underwent |unmbar disc surgery at the Mriam Hospital with
exci sion of the L5-S1 disc on the left.

“Post-operatively, the patient was in physical therapy at Westerly
Hospital for about eight nonths. Hi s post-operative course was
mar ked by inprovenent of his pre-operative synptons. He had
i nprovenent in his back and | eg pain, but he did have persistent
pain in both areas.

“The patient states that he asked to return to work and did so at
his regular job full time on Novenber 15, 1994. He remained on the
job in his regular capacity through June 18, 1996. The patient
states that he has recently devel oped increasing pain in the |ow



back and radiating into the | ow back and radiating into the left
| ower extremty w thout any new injury.

“The patient went back and saw Dr. A in who advised himto stay out
of work and scheduled himfor a nyelogram He is booked to have a
nmyel ogram at the Landmark Medical Center on July 23, 1996, and has
not been wor ki ng, pending the myelogram |In addition, the patient
has undergone additional neurodi agnostic testing with electrical
nerve conduction studies and el ectronyel ogram

“CQurrent synptons: Current conplaints are of |eft-sided | ow back

pain radiating in a sciatic distribution to the left foot. The
patient states that his synptons are aggravated by activity. Heis
also having difficulty sleeping. Lifting or carrying causes

i ncreased pain.

“Current nedications: Vicodin, Naprosyn, Soma, and Trazodone .

“Review of records: MRl of May 6, 1996, shows scar tissue
formation around the left S1 root and post-operative changes at the
L5-S1 | evel.

Al l nmedi cal records that have been presented are reviewed in their
entirety. This includes multiple entries. Treatnment notes from
Dr. din of May 29, 1996, and June 7, 1996, and June 7, 1996,
el ectrical nerve conduction studies fromVl adi d Zayas are revi ewed.
Qperative note of Novenber 1, 1995, from Lawence & Menori al
Hospital for lunbar epidural steroid injection and from Novenber
29, 1995, for L5-S1 facet block as well as the Novenmber 15, 1995,
facet injection record fromDr. Hargus are reviewed. Notes from
Dr. Brogna of nmultiple dates are reviewed. The evaluation of June
1, 1994, fromDr. Wlletts has been reviewed. Miltiple notes from
Dr. Brogna in 1994 and fromDr. Adin of nultiple dates are al so
reviewed. The discharge summary for the adm ssion of March 23,
1994, through March 25, 1994, from the Mriam Hospital and the
operative note of March 23, 1994, are reviewed. Operation was |eft
L5-S1 hem | am nect ony, foram notony and di scectony.

“ DI AGNOSES: 1. St at us post | unbar | am nectony and exci si on of
her ni at ed nucl eus pul posus |eft L5-S1.

2. Peri-radicular scarring S1 left with recurrent
| eft S1 radicul opat hy.

“ CAUSATI ON: Causation of diagnoses #1 and #2 are attributed by
patient history to his occupational injury of October 8, 1992.

“RESPONSE TO QUESTIONS: In response to your specific questions,
the patient at this tinme is partially disabled, in ny opinion, on
a permanent basi s.




Additional treatnent will be dictated by the diagnostic studies
i ncluding the nyelogramthat is scheduled. Treatnent has been in
keeping wth the conpensation protocols. Treatment has been
reasonabl e and necessary. This patient has not at this point
achi eved maxi mum nedi cal inprovenent because additional surgical
treatnent is being considered.

It is ny opinion that the patient is not at this tinme capable of
returning to his regular job which involves heavy lifting and
pulling of cables but is capable of limted |ight duty work,
lifting not to exceed approxi mately 25 pounds with the opportunity
to change positions intermttently as needed. He is at this tinme
partially disabled on an ongoi ng basi s.

Wth respect to the possibility of additional surgery, based on his
MRl findings, it is, inm opinion, unlikely that the patient would
benefit fromadditional |unbar surgery since the MRl indicates that
the primary problemis scar tissue and surgery for scar tissue is
likely to be conplicated by additional scar tissue formation post-
operatively. The nyel ogram however, in nmy opinion, is reasonable
and may afford additional information in making a decision
regarding the possibility of further surgical intervention.

Return to work in a limted light duty capacity would not be
injurious to the patient’s health.”

Dr. David Siciliano, a chiropractic physician, stated as
follows in his January 4, 1993 disability slip (RX 11):

M. Chairadio (SIC) is being treated by this office for
a work related | ow back injury. He has been disabl ed
since Decenber 24, 1992 and continues to be disabled
until further notice.

The doctor’s notes reflect that he had referred O ai mant for
a neurologic consultation by Dr. Carlo G Brogna and the doctor, in
hi s January 15, 1993 letter to Dr. Siciliano, concluded as follows
(ALJ EX 4):

“I'n summary, | believe M. Chiaradio is experiencing a piriforms
syndrome. M suspicion is he experienced an initial sprain injury
in the back and buttocks in Cctober which has gradual |y progressed
to the point where the piriforms mnmuscle group is now chronically
inflaned and affecting the sciatic nerve which traverses this
regi on.

“Pl an:

1. | have given M. Chiaradio sone information to read on the
piriforms syndrone and | have drawn hi ma diagramso that he
under stands what | think is going on.



2. EMG

3. Stop the Relafen and swtch to Decadron 4 ng. tablets taking
3 now and 2 toni ght and then tapering down beginning wth 2 in
the norning and 1 at noon tinme tonorrow by 1/2 tabl et each day
and he will be off this next Friday.

4. Taganet 400 ng. bid for the next two weeks.

5. Valium 2 ng. tablets taking 4 of the three tines a day for
three days, 3 three tines a day for three days, the 2 every
nor ni ng.

6. For pain Percocet 1 tablet every four to six hours since he

was in so much pain.”

Dr. Brogna next saw C aimant on February 1, 1993 and the
doctor states as follows (RX 9):

“M. Chiaradio returns today in followup. Essentially he does not
feel he has nade any i nprovenent. He continues to have the pain in
the buttocks radiating down the left leg with paresthesias in the
posterior thigh and into the calf and foot.

“On exam nation he is very tender to palpationinthe |left buttocks
whi ch produced paresthesias down the I eg. Deep tendon reflexes in
the left ankle are normal. There is no definite weakness in the
muscles of the left foot but he has difficulty noving it as it
produces pain.

“I npr essi on: Sciatic type pain which is not responding to
conservative therapies. ? Sl radicul opathy.

“Pl an:

1. He will continue taking the Relafen on a daily basis.

2. MRl to look at his |unbar spine.

3. If the MRl is normal he will try a nerve block in the left

butt ocks region.”

The Enpl oyer referred C ai mant for a neurol ogic consult by Dr.
Mar k Wei mer and the doctor, in his February 8, 1993 report, stated
as follows (ALJ EX 4):

“M. Chiaradio was evaluated by a Neurologist, Dr. Carlo Brogna
and an EMG was perfornmed on January 15, 1993. The EMG was abnor mal
revealing proximal irritation of the sciatic nerve. There was no
i ndi cation of nerve root dysfunction, as the paraspinal nuscles
were within normal limts.

“Plain films of the |unbar spine perforned at Westerly Hospital on
Decenber 29, 1992 report m nor degenerative changes. There was no
fracture or subluxation or disc narrowing in the |unbar region.

“Lunmbar CT scan perforned on January 14, 1993 was reported as



nor nal

“An MRl scan of the |l|unbosacral spine perforned at Wsterly
Hospital on February 5, 1993 reports mld degenerative changes.
There is a definite abnormality of the left S1 nerve root at the
| evel of the superior Sl end plate which may be related to a snall
very focal herniation with overlying osteophyte formation .

“DIAGNCSIS: Synptomatic |eft S1 radicul opathy.

“ASSESSMENT: It is my opinion, based on today’ s eval uation, that
the initial conplaint of low back and left |eg radiating pain
synptons can be considered as causally related to the injury as
descri bed, which occurred Cctober 8, 1992.

Exam nation today elicits the subjective synptons of positive |eft
straight leg raising wthout associ ated abnormal objective focal
neurol ogic deficits. Specifically, there is no clinical evidence
of nmotor or sensory loss involving the S1 nerve root and no deep
tendon reflex abnormality.

It is ny opinion, that the synptons of positive straight |eg
raising of the left leg and the left S1 distribution can be
considered as related to the abnormality noted on the MRI scan of
February 5, 1993 with inpingenent upon the left S1 nerve root.

Si nce t he neurol ogi c exam nati on remai ned essentially w thin normal
limts, the patient can be treated with ongoing conservative

managenent . The patient has not inproved with chiropractic
managenent to date. It is therefore nmy opinion that further
chiropractic treatnment would not be considered as reasonable and
necessary. In ny opinion, a physical therapy program would be

reasonabl e for evaluation of treatnent of this patient.

“In ny opinion, he is currently capable of performng a |ight duty
work with restricted lifting up to 20 pounds with no recurrent
bendi ng or stooping. | anticipate that in approximately three
months he will be capable of returning back to regular duty work
W thout restriction.”

Cl ai mant saw Dr. Brogna on February 10, 1993 for eval uati on of
“persistent and increasing pain in the buttocks radiating down the
left leg” and the doctor, continuing Caimnt’'s Percocet and
Doxepi n, opined that C ai mant shoul d be seen by a neurosurgeon for
exam nation and a nyel ogramor repeat VRI. (RX 9)

On February 25, 1993 Dr. Siciliano sent the follow ng
disability slip to the Enployer (RX 11):

M. Chiaradio is being seen by this office for a



work related | eft | ow back/sciatic problem He continues
to experience fairly severe left |ow back and |leg pain
and disconfort. He underwent an MRl which showed the
probl emat the nerve root and disc. He is nowwaiting to
see a Neurosurgeon in Providence. He remains totally
di sabl ed.

Dr. Neville Knuckey exam ned C ai mant upon referral from Dr.
Brogna and the doctor, in his March 9, 1993 report, states as
follows (RX 13):

“Thank you for asking nme to see M. Chiaradio, a 51l-year-old
gentl eman with a past nedical history of peptic ulcer disease and
colitis. He snokes one pack of cigarettes a day.

“He works at Electric Boat and is involved in heavy manual | abor.
Over the years, he has had intermttent back pain.

“On Cctober 8, 1992 he was |ifting heavy cables at work. He was
bendi ng over and had an acute onset of |ow back pain that radi ated
down the posterior aspect of the left leg to the foot wth
paresthesia in the foot. He continued to work in Decenber despite
t he pain. Despite resting over Decenber and January, he has
persi stent back pain and | eg pain. The back pain is constant, but
the leg pain is aggravated by sitting or |ong periods of standing
which will be associated with paresthesiain the |ateral three toes
of the left foot. He describes no left foot weakness. He
describes no right I eg synptons, no bl adder or bowel incontinence.
There is no past history of infection, tunors or arthritis.

“On exam nation when | saw him today, his lunbar spine was non-
tender, but back flexion was limted to 30 degrees. Straight |eg
raising on the right was to 90 degrees, on the left was to 20
degrees that precipitated | eg pain. Abdom nal exam nation nornal.
Neur ol ogi cal exam nation of the |l ower |inbs was nornal.

“I' reviewed the EMG that is suggestive of an Sl1 nerve root
irritation. The MR shows |unbar disc degenerative disease,
predom nantly at L4-5 and L5-1 with the possibility of a small disc
at L5-S1. The MRl is al so suggestive of L5-S1 foram nal stenosis.

“Cinically, he woul d appear to have S1 sciatica, however, the MR
is not diagnostic of a significant herniated disc.

“To investigate this problem | have arranged for a nyelogramw th
CT.”

Dr. Knuckey next saw Cl ai mant on March 23, 1993, at which tine
: . H's principal synptomis back pain that radiates to the left
buttock. Today, he conpl ained of no | eg pain.



On exam nation, there is a limtation of back npbvenent.

| reviewed the Ilunmbar nyelogram and CT which shows | unbar
spondyl osis predom nantly at L3, 4, 5 and L5, S1. At L5, S1, there
is a very mnimal central disc bulge that just abuts the nerve
root. There is no mgjor conpression of the nerve root.

Based on the history of predom nantly back and buttock pain and his
myel ographic findings, | do not believe surgical intervention is
i ndi cat ed. | discussed with the patient he should be treated
conservatively with a back exercise program

Hs clinical diagnosis is a back strain injury related to his
injury at work on Cctober 8, 1992. At this stage, he is disabled
from his usual occupation which involves heavy lifting. However,
a light duty program with lifting not greater than 20 |bs. nor
excessive bending or sitting would be in his best interest.

Dr. Weiner reexam ned O aimant on May 5, 1993 and t he doctor
gave this (ALJ EX 4):

“I NTERVAL HI STORY: Wen | evaluated M. Chiaradio in this office
on February 8, 1993, a diagnosis of synptomatic left Sl
radi cul opat hy was made. The patient’s synptons were reproduced by
a straight leg raising test on the left. No objective focal
neurologic deficits were noted on exam nation other than the
positive straight leg raising test.

M. Chiaradio continued treating with the chiropractor, Dr.
Siciliano, up until March, 1993. He continues treating with Dr.
Brogna at this tine. He was referred by Dr. Brogna to Dr. Neville
Knuckey.

A nyel ogram was perfornmed at Rhode Island Hospital on March 12,
1993. Dr. Knuckey reports on March 23, 1993 that the nyel ogramand
CT scan shows | unbar spondyl osis predom nantly at L3-4-5 and L5- S1.
At L5-S1 there is a very mniml central disc bul ge that just abuts
the nerve root. There is no major conpression of the nerve root.
It was Dr. Knuckey’'s opinion that surgery was not indicated.

M. Chiaradio underwent a |lunbar block at South County Hospita
approxi mately four days ago.

A lunbar nyel ogram perfornmed at Rhode |sland Hospital on March 12,
1993 reports anterior extradural filling defects at one |evel of
L3-4 and also L5-S1 with thickening of the right L5 root. The
finding possibly represents disc disease.

A post myel ogram contrast CT scan reports a mld eccentric disc
bul ge at L5-S1 causing sone conpression of the L5 nerve root on the



left. No inpressions upon the thecal sac at any |evel. No

evidence of disc herniations. Neural foramna are patent
bilaterally at all [|evels. Degenerative changes are noted
involving the facet joints at all |evels. There is sone spina

bi fida occulta at S1-2.

“CURRENT COMPLAI NTS: He states that he is inproved. He has relief
of the pain radiating down the | eg. He has inproved back pain with
pain radiating to the left buttock.

The patient is currently taking Relafen and Valium.

“Dl AGNCSI S: Hi story of |unbosacral strain. No objective foca
neur ol ogi c deficits.

“ ASSESSMENT: It is nmy continued opinion based upon today’ s
evaluation that the initial conmplaint of |ow back pain can be
considered as causally related to the injury as described which
occurred on Cctober 8, 1992.

M. Chiaradio’s condition has inproved since he was previously
eval uated on February 8, 1993. He has undergone a nyel ogram whi ch
was reported by Dr. Knuckey as showi ng no significant evidence of
i npi ngenent on the S1 nerve root.

Hi s synptons have i nproved. He no |onger has radicular conplaints
dowmn the left Ieg. The exam nation has inproved in that the
straight leg raising test is now negati ve.

It is ny opinion based upon today’'s exam nation that there is no
ongoing disability at this tine. In my opinion the patient has
reached a nedical end result and has achieved maxi num nedi ca
benefit from treatnent he has received to date wth no ongoing
disability at this tine.

It is nmy opinion based upon today’s exam nation that the patient is
capable of returning back to his regular duty work wthout
restriction.

Al'l opinions expressed are to a reasonable degree of nedical
certainty.”

Dr. Brogna continued to see O ai mant as needed and, as of My
14, 1993, the doctor states as follows (RX 9):

“Over the past few weeks he has steadily been increasing his
activity at Town Park Physical Therapy. They state that he has
been maki ng “good progress with tolerating i ncreased activities in
the clinic”. He continues to conplain of |unbosacral pain and | eft
Sqg pain and occasional buttocks pain.



“On exam nation today Phil | ooks confortable. He has good nobility
of the spine and neurol ogi cal exam nation of the legs is nornmal.

“Inpression: Back and left | eg pain - resol ved.

“I had a long discussion with M. Chiaradio regarding various
options. At this point he feels well enough that he would like to
try to get back to work without any restrictions. Since this is
his preference | have gone along with this and have witten hima
letter to General Dynamcs to this effect.”

Cl ai mant’ s synptons conti nued and on June 25, 1993 Dr. Brogna
referred Caimant “for an opinion regarding (his) back and left |eg
pain” and whether “M. Chiaradio has a surgically treatable cause
of his back pain.” (RX 9):

That neurosurgical consultation took place on July 15, 1993
and, according to Dr. Mario J. Sculco (RX 14):

“Patient has devel oped i ntractabl e pain commenci ng Cct ober 8, 1992
followwng a lifting injury which has persisted until present.
Patient worked in pain and severely increasing pain fromOQOctober to
Decenber of 1992 at which tinme he ceased and desi sted working. MR
in February, several nonths after the injury, failed to reveal a
conpressive | esion but did show extensive degenerative di scopat hy.
Myel ogram contrasted CAT scan also fail to reveal a significant
conpressive |lesion despite persistent and intractable sacroiliac
and sciatic pain.

“Patient returned to work on May 17, 1993 fol |l ow ng an i ndependent
medi cal opinion but returned to work with intractable pain which
has conti nued. In summary, the pain remains omipresent and
intractable, unrelieved by rest, in general noderately exacerbated
by activity but severely present at tinmes of bed, interfering with

the patient’s ability to sleep. Pain is located in the
| umbosacral, left sacroiliac, left gluteal and left leg area
“1 MPRESSI ON: Intractable pain syndronme not yet defined. The

possibilities are as foll ows.

The patient may have pain of nyel opathic origin which has not been
identified. This would indicate the necessity of a thoracic and
possi bly a cervical |esion.

The patient’s lesion could be extraspinal and may be
retroperitoneal . A CT scan of the pelvis my be beneficial in
el uci dating such a | esion.

The third possibility is that the patient is suffering from a



traumati c conpressive radiculitis which resolved upon the patient
ceasing to work in Decenber of 1992 but which resulted fromongoi ng
root conpression and severe radicul oneuritis, predomnantly S1 and
L5 levels. This would be in keeping with the patient’s non-
conpressive findings on CT scan, nyelogramand to a | esser degree
MRI .

It is recornmended that any patient with the intractable pain that
this patient has should not be working. It is the exam ning
neur osurgeon’ s recomendation that this patient be considered on
tenporary total disability.

This patient is discussed personally wth Dr. Brogna and the
di agnostic studies indicated to | ook el sewhere, either higher in
the neuraxis or in the pelvis should be considered as part of his
i nvestigative work-up. Although the probability is not great that
| esions other than in the [ unbar spine will be |l ocated, this should
be pursued. H gh doses of Amtriptyline conbined with Thi am ne 100
mg. t.i.d. may be beneficial in controlling the patient’s
neuropathic pain. This will absolutely require himto be out of
work as the high doses of Elavil may be to sone degree sedating.

| wll be happy to re-evaluate the patient and reassess any of his
st udi es. At this time one cannot advise lunbar surgery in
particular as a step which has a high probability of resulting in
relief for the patient’s pain.”

As of August 13, 1993, Dr. Brogna opined that Caimant “is
probably permanently partially disabled” but he has not yet reached
maxi mum nedi cal inprovenent and that “it would (be) premature to
fill out the (disability) form” (RX 9)

As of August 13, 1993, Dr. Brogna concluded as follows (1d.):

“I believe that the etiology of the problemis primarily due to

degenerative changes in the |unbar spine. In reviewng the VR of
the lunbar spine of 2/5/93 they comment on noderate to advanced
degenerative changes in all the lower lunbar discs. In addition

there is posterior bulging and overlying osteophytic |ipping at
L3-4 through L5-S1 particularly in the posterior |lateral regions.
They comment on a ‘bridging osteophyte is noted on the left at
L5-S1 anterior to the S1 nerve root, possibly associated with a
very small herniation at this area’.



“At this point I do not find any evidence of definite neurologic
conprom se. | believe the chronic pain is emanating from
degenerative changes in the |unbar spine.”

Dr. Brogna continued Caimant’'s Relafen and substituted
Doxepin for the Elavil and reconmmended that he continue with his
exerci se program at Town Park Physical Therapy. According to the
doctor, Claimant “is at work and continues to manage as best as he
can.”

Dr. Brogna continued to see Cainmant as needed and he al so
went to see Dr. Scul co on Septenber 29, 1993 and, according to the
doctor’s progress note (RX 14):

Pati ent has devel oped sone |eft sacroiliac and sciatic pain. This
has increased. This cane on despite a course of physical therapy.
There is intractable |ow back pain and left sciatica, there are
degener ati ve changes and degenerative di scopathy but no herniation
has been identified.

Patient continues to work at a job which he finds difficult and
i ncreases his pain.

ON EXAM NATI ON: He wal ks on his toes and heels. Straight |eg
raising is positive at 30° on the left, 60° on the right.
Naf zi ger’s positive, Laseque’'s Maneuver positive. Toe and hee
gait intact.

| MPRESSI ON:  Severe sciatic pain w thout gross neurologic deficit
however there is sensory deficit suggesting L5 distribution on the
| eft side.

RECOVIVENDATI ON: Consideration for patient being given selected
[ ight duty work.

Pai n clini c managenent, Epidural steroids have not been beneficial,
facet blocks have not been tried. These may be beneficial.
Patient will give some consideration to conbined facet and epi dural
bl ock al ong with consideration for retirenment on permanent parti al
disability as he is incapable of carrying out his duties.

Dr. Brogna next saw Cl ai mant on October 8, 1993 and, accordi ng
to the doctor (RX 9):

He continues to have painin the left lunbar region radiating into
the left buttocks. He is presently taking all his nedications
Doxepin 50 ng. at night, Relafen 4 tines a day, Soma 1/2 to
1 tablet bid or tid and at least 2 to 4 Percocets each day.

From a functional standpoint he is continuing on at EB. He has



been getting sone help fromhis coll eagues there and nmanages to put
in pretty nmuch a full day. By the end the pain is constant and
i ntense throughout the |unbar and buttocks region. There is not
much radiation into the lower left |eg.

Exam t oday shows spasmin the |ower |eft lunbar region. There is
t enderness of the overlying nuscles in the left |unbar paraspinals
and buttocks. Strength seens normal in the foot.

| mpression: Chronic left | ower back and buttocks pain. | believe
this is probably due to degenerative changes of the |ower | unbar
spine and chronic muscle strain in that area. M. Chiaradio has
spoken to Dr. Sculco about this who was not enthusiastic at all
about possibilities for curing this with surgery. He offered sone
kind of a shot which to ne sounds like it would be a facet bl ock
and this is actually an excellent idea.

As of Decenber 10, 1993 Dr. Brogna reported as follows (RX 9):

Phil returns today with continued persistent left buttock to |eft
leg radiating pain. He still has been going to work but has been
using two to four Percocet a day.

Exam nati on today shows normal |eft deep tendon reflex. There is
decreased sensation along the | ateral edge of the left foot. There
IS no overt weakness.

In reviewwng his chart today, MRIs of the spine and even the
myel ogram with CT followup have all suggested there is sone
abnormality in the left S1 nerve region.

My suspicion is that his problem is conpression of the left S1
nerve root due to either bulging disc or possibly sone osteophyte
formation.

PLAN: 1. | have given himsone Percocet.
2. | suggested he see another neurosurgeon. | have
referred himto Dr. Mchael Ain who has done a | ot
of fine surgery. Froma clinical standpoint, | am

convinced that M. Chiaradio’'s problemis in fact
in the left S1 nerve root.

Dr. Mchael S. din, a specialist in neurological surgery,
exam ned C ai nant on Decenmber 27, 1993 and the doctor states as
follows in his report (RX 10):

Thank you very nuch for allowwng ne to see M. Philip
Chi aradi o who conmes to the office today the 27t h of Decenber, 1993.
He was |ifting sonme heavy cable. Since that time he’'s been
conplaining bitterly of back pain and pain that goes into the |eft



buttock and down the left leg. He's seen a neurosurgeon in Norw ch
as well as a neurosurgeon at Rhode Island Hospital in the past for
eval uation. He’s had extensive testing which includes EMGwi th the
understanding that there are abnormalities in the Sl nerve root
di stribution, as well as nmyel ogram postmyel ogramC-T scan and MR .
Al'l of these tests show abnormalities at L5-S1 to the left with
foram nal stenosis and sonme disc changes. There’s no |arge
herniated fragment and there are sonme mnor changes at other
| evel s. He’s had extensive physical therapy and nedication
treat nent and has not resolved his problem He cones to the office
today disgusted and frustrated because he’'s unable to Ilive
confortably and is trying to do light duty work wthout nuch
success. He' s been taking | arge doses of narcotic analgesics. His
past history is significant for a TI A or stroke for which he needs
to use an aspirin per day. He's also had a gastrectony for ulcer
di sease. He states he’'s allergic to penicillin. He snokes about
a pack of cigarettes per day but does not use excessive al cohol.

Exam nation shows a thin, well developed gentleman wth
anterior range of notion to about 30 degrees. He is able to toe
and heel wal k but seens unconfortable and tries to keep wei ght off
his left leg. | amable to elicit reflexes at both knee and ankl e
jerks and they are trace to 1+ bilaterally.

| reviewed the records very carefully including the imaging
studi es which he brought with him | appreciate your allow ng ne
to see the extensive notes which he brought with him | expl ai ned
to him very carefully that surgical treatnment would not be
guaranteed to relieve his problemespecially since it has reached

the point of chronicity. | carefully explained the risks and
conplication factors to himand the possibility that he m ght cone
out of surgery worse or no better than he is now | can al so not
predict if he'll be capable of returning to his usual and customary

occupation which seens to be heavy work.

The patient thoroughly understands all of our discussion and
feels that he can no longer live with the painin this fashion. He
has asked nme to proceed with surgery and obtain perm ssion fromthe
i nsurance carrier. As discussed with him | would plan to do a
foram notony for deconpression of the S1 nerve root on the left as
well as inspection of the disc space with probable renoval of
degenerated disc material, according to the doctor.

The severe back and | eg synptons continued and Dr. Brogna,
taking dainmant out of work as of January 21, 1994, prescribed
“resting at hone, taking his nedications and foll ow ng his exercise
program” Claimant was admtted to the hospital and on March 23,
1994 he underwent a left L5-S1 hem | am nectony, foram notony, and
di scect ony.



Claimant returned to see Dr. Ain on April 20, 1994, at which
tinme the doctor reported as follows (RX 10):

“Patient returns to the office today the 20th of April, 1994.
He continues to conpl ain of back pain and pain going into his |left
leg. The only difference frompreoperatively is that the pain does
not extend beyond his left knee as it had previously. This is a
partial inprovenment. He conplains that after about 15 m nutes of
being outside and walking his left leg fatigues although on
exam nation he’s able to heel and toe walk without difficulty and
has no asymmetry. Likew se his deep tendon refl exes appear to be
1+ and symmretrical as previously. Anterior range of notion is
limted and the | am nectony wound is well heal ed.

“The patient’s surgical results thus far are disappointing.

He did get only partial relief and |I'’m wondering if he can’t be
enrolled in physical therapy down in Westerly through your care as
further benefits m ght be obtainable. |’d be happy to see him
again after he conpletes the therapy programwhich I woul d expect
to run fromone to three nonths. | explained to the patient very
careful ly that surgery was maxi m zed in terns of doing foram notony
and decreasing any pressure on the Sl1 root. Certainly from the
intraoperative findings | feel that any pressure fromthe disc and
into the foramen was adequately attended to. Hi s preoperative
st at us suggested that his condition was becom ng chroni c whi ch nake
matters nore difficult. At the sane token we did get partia

benefit and |’ m hopeful that physical therapy will give him sone
further relief.

“At any rate | don’t plan any further surgical input but would
be happy to see the patient after he conpletes a full course of
physi cal therapy in 60 to 90 days and refer him back to you for
t hat purpose.”

The Enpl oyer then referred aimant to Dr. Philo F. Wlletts,
Jr., an orthopedic surgeon, and the doctor, in his June 1, 1994
report, comented as follows (RX 7):

“DI AGNCSI S:

1. Status post surgical treatment of herniated L5-S1
intervertebral disc, with residual |ow back and |eft
| oner extremty pain.

2. No objective sign of neurol ogical deficit.

“ DI SCUSSI ON: | will attenpt to respond to your questions in
order as follows:
1. Is he currently di sabled due to this injury and is it the sole

cause of disability?



Al though somewhat inproved, | Dbelieve Philip Chiaradio 1is
substantially di sabled due to the injury of Decenber 8, 1992. That
injury, however, is not the sole cause of his disability. This
exam ner had seen M. Chiaradio in 1987, for very simlar findings
whi ch were believed, clinically, to be the result of a herniated
L5-S1 disc at that tinme. | believe that the underlying | esion has
been present, to sonme extent, for several years.

2. If so, is he totally disabled or may he performsel ect ed work?

| believe that Philip Chiaradio is very substantially disabled, and
is probably practically disabled fromnost of the jobs at Electric
Boat Division at this tine. He could performvery sedentary work
if he were able to occasionally rest. Practically, there are
probably not such jobs available at Electric Boat.

3. I f capabl e of |ight work, what restrictions woul d you pl ace on
hi n?

In my opinion, Philip Chiaradio nmust be able to frequently change
positions as confort dictates. | believe that he should avoid
lifting over 15 pounds, avoid any tight conpartnents, and avoid
nore than an infrequent bending. He could probably not work nore
than four hours per day at this tine.

| believe that he could use his hands without further restriction,
use his right foot for foot pedal controls, and could occasionally
clinb and descend stairs.”

Dr. Brogna next saw C ai mant on June 24, 1994, August 4, 1994
and on Novenber 14, 1994, at which point the doctor’s inpression
was “status post |unbar diskectonmy with al nost conplete return of
function at this point,” the doctor recomrending that C aimnt
continue with his exercise program “indefinitely,” that “he
continue to go to the pool on occasion as (the doctor thought)
swinmng is good.” According to the doctor, Claimant “is ready to
go back to work pretty nmuch with hardly any limtations” and he “is
essentially back to baseline.” The doctor had no further
“neur odi agnostic interventions” or surgery to prescribe for the
Cl aimant and the doctor “discharg(ed) him from neurol ogic care.”
(RX 9)

As of March 3, 1995 Dr. Brogna sent the followng letter to
Claimant’s attorney (1d.):

“I first saw M. Chiaradi o on January 15, 1993 upon referral from
Dr. David J. Siciliano regarding back and left leg pain. At that
time he had an essentially normal exam nation except for mld
sensory changes in the left foot. H's synptons persisted and he
devel oped increased pain in the buttock radiating into the |eft



| eg. Because of that MRl was perfornmed which showed an abnormal ity
inthe region of the left S1 nerve root... CT of the |unbar spine
on March 13, 1993 denonstrated a m | d eccentric disc bulge at L5/ S1
causi ng sonme conpression of the S1 nerve root on the left. By My
14, 1993, the patient reported i nprovenent in his synptons and felt
wel | enough that he wshed to try to go back to work at Electric
Boat without restrictions. Wen seen on June 25, 1993 he still had
sonme persistent |left |unbar and buttock pain and for this reason
referred hi mfor a second neurosurgical opinion. At that point it
was still felt that surgery was not indicated. By the end of 1993,
M. Chiaradio continued to have problenms and when operated upon
March 23, 1994 a | arge anount of disc material was extracted which
had conpressed the left S1 nerve root. Since then M. Chiaradio
has gradually inproved. However, he still remains with back pain
and sone limtations. H s nost recent exam nation on January 30,
1995 showed sone decreased range of notion in the back to
approxi mately 40 degrees fl exion, 25 degrees extension, 20 degrees
right and left l|ateral bend. Strength in the legs as well as
refl exes and sensation is entirely normal. Straight |eg raising
whil e seated was al so nornal .

“Therefore, based on the patient’s history and present exam nati on,
| believe M. Chiaradio has a permanent partial inpairnent rel ated
to his back injury and resulting surgery. According to the
criteria established in the Guide to Evaluation of Pernmanent
| npai rment, Fourth Edition, M. Chiaradio’ s classification of a DRE
Thor acol unbar Category Il. H's whole person inpairnment is 7.5%"
or ten (10% of the lunbosacral spine. (1d.)

Dr. Brogna continued to see C ai mant as needed and his office
visit notes are in evidence as RX 9.

Dr. Wlletts reexam ned C ai mant on Decenber 8, 1997 and the
doctor concludes as follows (RX 5):

“DI AGNCSI S:
1. Status post surgical treatnent of herniated disc with
residual scar tissue and conpl aints of | ow back and | eft
| oner extremty pain and nunbness.

2. No sign of surgically herniated discs at this tine.
“ DI SCUSSI ON: | wll attenpt to respond to your questions as
fol | ows:
1. Is he currently di sabled due to this injury and is it the sole

cause of his disability?

M. Chiaradio is partially disabled as a result of this injury.
The cable lifting incident of October 8, 1992, was not the sole
cause of his disability. He had been treated by this exam ner for



rather simlar back pain in Novenber, 1987, and had a previous
hi story of back pai ns whil e working heavy construction in the early
1970's. Nor was the incident of June 16, 1996, the sole cause of
his disability which resulted from his Cctober 8, 1992, and
previ ous conditions.

2. If so, is he totally disabl ed or may he performsel ect ed work?

Philip Chi aradi o does appear to be very substantially disabled. He
coul d do sedentary work, however

3. I f capabl e of |ight work, what restrictions woul d you pl ace on
hi n?

Philip Chiaradio should avoid lifting nore than 15 pounds, avoid
repetitive bending, should avoid working nore than four hours per
day, and should avoid clinbing vertical | adders. He could sit,
stand, wal k, or drive, so long as he were able to frequently change
positions as confort dictated. He could use his feet for foot
pedal controls and his hands w thout further restriction.

4. Has he reached a point of maxi num medi cal | nprovenent? Yes.
5. If so, when?

He stated he reached maxi num nedi cal inprovenent in June, 1994. |
woul d accept that.

6. If so, what percentage of permanent functional |oss of use
pursuant to the fourth edition of the AMA gui del i nes does he
have due to this condition? Please apportion the inpairnent
specific to the injury and the inpai rment attributable to the
pre-exi sting conditions or factors.

Using as a guide The Anmerican Mdical Association GQuides to the
Evaluation of Pernmanent Inpairnent, Fourth Edition, there is a
per manent partial physical inpairment determ ned as foll ows.

Based upon Table 71 on page 109, he would nost appropriately be
rated in DRE I npairnment Category I1l in Table 72 on page 110 of the
AMVA  Cui des. That is rated at 10% permanent partial physica
i npai rment of the whole person. Using paragraph 3.3k on page 131
of the AVA Cuides, this 10% whol e person inpairnment is equival ent
to 13% permanent partial physical inpairnment of the |unbar spine.

“APPORTI ONMENT: M. Chiaradio has had a history of back pain as
early as 1972 when wor ki ng heavy construction, was seen by ne in
1987 for very simlar left |ow back and left | ower extremty pain,
sust ai ned i ncreased pai n when he pul |l ed cabl es Cct ober 8, 1992, and
not ed i ncreased pain by June, 1996. O the 13% pernmanent parti al



physical inpairment of the lunbar spine, in my opinion, 5%
preexi sted COctober 8, 1992. Anot her 5% permanent partial physical

i npai rment of the lunbar spine could fairly be apportioned to the
cable pulling incident of October 8, 1992. The remaining 3%
per manent partial physical inpairnment could fairly be apportioned
to the increased pain reported after working June 16, 1996.

7. Is his injury of (all dates) <causally related to his
enpl oynent at El ectric Boat Corporation?

No. His back injuries of the early 1970's were associated with his
heavy construction work done at that tinme, before he began working
for Electric Boat Corporation in 1976. His back injury of 1987 was
said to be nonwork related but increased when he worked for his
cousin’s masonry business. He also had an epi sode of back pain,
for which I had seen him on April 27, 1991. Then he clained to
have slipped on oil at work but, in fact, actually had a viral
her pes zoster (shingles) cause of that pain. That was, despite
representations to the contrary, totally nonwork related. |If the
above history is correct, a cable pulling incident of October 8,
1992, and subsequent increased pain in June, 1996, were causally
related to his enploynent at Electric Boat Corporation.

8. D d he have any previous condition or injury which would
conmbine with this injury to nake his present injury naterially
and substantially greater?

Yes. He had had epi sodes of back pain, for which he had treated
with Dr. Joseph Siciliano in the early 1970's. | had seen himfor
an episode of left low back and left lower extremty pain in
Novenber, 1987. 1In addition, he had had substantial renoval of his
stomach for ulcer disease many years ago. Thus, the previous
condi tions, when conbined with the Cctober 8, 1992, cable pulling
incident, did produce materially and substantially greater injury
t han what woul d have been produced by pulling cables on October 8,
1992, al one.

The 1970' s back pai n epi sodes, the Novenber, 1987, nonwork-rel ated
back pain condition, and the Cctober 8, 1992, | ow back i njury, when
conbined with the increased pain noted on or about June 16, 1996,
did produce materially and substantially greater injury than what
woul d have been produced by activities on or about June 16, 1996,
al one.

9. Coul d you ask the clainmant if he has worked in any capacity
since his injury? Wat physical activity does he engage in?

He stated that, other than working at Electric Boat itself, he had
not worked at all or in any capacity since Cctober 8, 1992.



Currently, he said he did no housework. He said he did Iight yard
wor k about one hour per day, wal ked one hour per day, shopped and
ran errands one hour per day, visited friends two hours per day,
had a conmput er hobby one-hal f hour per day, read one hour per day,
wat ched tel evision two hours per day, and |laid down for one hour
per day.

On the basis of the totality of this closed record,! | nake
the foll ow ng:

Fi ndi ngs of Fact and Concl usions of Law

This Adm nistrative Law Judge, in arriving at a decision in
this matter, is entitled to determne the credibility of the
W tnesses, to weigh the evidence and draw his own inferences from
it, and he is not bound to accept the opinion or theory of any
particul ar nedi cal exam ner. Banks v. Chicago Gain Trimers
Association, Inc., 390 U S. 459 (1968), reh. denied, 391 U S. 929
(1969); Todd Shipyards v. Donovan, 300 F.2d 741 (5th Gr. 1962);
Scott v. Tug Mate, |Incorporated, 22 BRBS 164, 165, 167 (1989); Hite
v. Dresser Quiberson Punping, 22 BRBS 87, 91 (1989); Anderson v.
Todd Shipyard Corp., 22 BRBS 20, 22 (1989); Hughes v. Bethlehem
Steel Corp., 17 BRBS 153 (1985); Seaman v. Jacksonvill e Shipyard,
Inc., 14 BRBS 148.9 (1981); Brandt v. Avondal e Shipyards, Inc.,
8 BRBS 698 (1978); Sargent v. Matson Termnal, Inc., 8 BRBS 564
(1978) .

The Act provides a presunption that a claimconmes within its
provisions. See 33 U S.C. 8920(a). This Section 20 presunption
“applies as nmuch to the nexus between an enpl oyee’s mal ady and his
enpl oynment activities as it does to any other aspect of a claim”
Swinton v. J. Frank Kelly, Inc., 554 F.2d 1075 (D.C. Cr. 1976),
cert. denied, 429 U S. 820 (1976). Claimant's uncontradicted
credible testinony alone may constitute sufficient proof of
physical injury. Golden v. Eller & Co., 8 BRBS 846 (1978), aff'd,
620 F.2d 71 (5th G r. 1980); Hanpton v. Bethlehem Steel Corp., 24
BRBS 141 (1990); Anderson v. Todd Shi pyards, supra, at 21; Mranda
v. Excavation Construction, Inc., 13 BRBS 882 (1981).

However, this statutory presunpti on does not di spense with the
requirenent that a claim of injury nmust be made in the first
instance, nor is it a substitute for the testinony necessary to
establish a “prima facie” case. The Supreme Court has held that

1As the Enployer has accepted this claim and in view of
Caimant’s nultiple nmedical problens, dainmnt was excused from
attending the hearing and C aimant testified herein by deposition.
(RX 25)



“[a] prima facie ‘claimfor conpensation,” to which the statutory
presunption refers, nmust at |least allege an injury that arose in
the course of enploynent as well as out of enployment.” United
States Indus./Fed. Sheet Metal, Inc., v. Director, Ofice of
Wor kers’ Conpensation Prograns, U S. Dep’'t of Labor, 455 U. S. 608,
615 102 S. Ct. 1318, 14 BRBS 631, 633 (CRT) (1982), rev'g Riley v.
U.S. Indus./Fed. Sheet Metal, Inc., 627 F.2d 455 (D.C. Cr. 1980).
Mor eover, “the nmere existence of a physical inpairnment is plainly

insufficient to shift the burden of proof to the enployer.” Id.
The presunption, though, is applicable once claimnt establishes
that he has sustained an injury, i.e., harmto his body. Preziosi

v. Controlled Industries, 22 BRBS 468, 470 (1989); Brown v. Pacific
Dry Dock Industries, 22 BRBS 284, 285 (1989); Trask v. Lockheed
Shi pbui I ding and Construction Conpany, 17 BRBS 56, 59 (1985);
Kelaita v. Triple A Machine Shop, 13 BRBS 326 (1981).

To establish a prima facie claimfor conpensation, a clai mant
need not affirmatively establish a connection between work and
harm Rather, a claimant has the burden of establishing only that
(1) the claimnt sustained physical harm or pain and (2) an
accident occurred in the course of enploynent, or conditions
exi sted at work, which could have caused the harmor pain. Kier v.
Bet hl ehem Steel Corp., 16 BRBS 128 (1984); Kelaita, supra. Once
this prima facie case is established, a presunption is created
under Section 20(a) that the enployee's injury or death arose out
of enpl oynent. To rebut the presunption, the party opposing
entitlenment nust present substantial evidence proving the absence
of or severing the connection between such harm and enpl oynent or
wor ki ng condi tions. Parsons Corp. of Californiav. Director, OACP,
619 F.2d 38 (9th G r. 1980); Butler v. D strict Parking Managenent
Co., 363 F.2d 682 (D.C. Cr. 1966); Ranks v. Bath Iron Wbrks
Corp., 22 BRBS 301, 305 (1989); Kier, supra. Once cl ai mant
est abl i shes a physi cal harmand wor ki ng condi ti ons whi ch coul d have
caused or aggravated the harm or pain the burden shifts to the
enpl oyer to establish that claimant's conditi on was not caused or
aggravated by his enploynent. Brown v. Pacific Dry Dock, 22 BRBS
284 (1989); Rajotte v. General Dynamcs Corp., 18 BRBS 85 (1986).
|f the presunption is rebutted, it no longer controls and the
record as a whole nust be evaluated to determ ne the issue of
causation. Del Vecchio v. Bowers, 296 U S. 280 (1935); Vol pe v.
Nort heast Marine Term nals, 671 F.2d 697 (2d Cr. 1981); Hol nes v.
Uni versal Maritinme Serv. Corp., 29 BRBS 18 (1995). In such cases,
| must weigh all of the evidence relevant to the causation issue.
Sprague v. Director, OANCP, 688 F.2d 862 (1st Cr. 1982); Hol nes,
supra; MacDonald v. Trailer Marine Transport Corp., 18 BRBS 259
(1986).

To establish a prima facie case for invocation of the Section
20(a) presunption, claimant nust prove that (1) he suffered a harm



and (2) an accident occurred or working conditions existed which

coul d have caused the harm See, e.g., Noble Drilling Conpany v.
Drake, 795 F. 2d 478, 19 BRBS 6 (CRT) (5th Cr. 1986); Janes v. Pate
Stevedoring Co., 22 BRBS 271 (1989). If claimant's enpl oynent

aggravat es a non-work-rel ated, underlying di sease so as to produce
i ncapacitating synptons, the resulting disability is conpensabl e.
See Rajotte v. Ceneral Dynam cs Corp., 18 BRBS 85 (1986); Gardner
v. Bath Iron Wrks Corp., 11 BRBS 556 (1979), aff’d sub nom
Gardner v. Director, OACP, 640 F.2d 1385, 13 BRBS 101 (1st Gr.
1981). If enployer presents “specific and conprehensive” evidence
sufficient to sever the connection between claimnt’s harmand his
enpl oynent, the presunption no |onger controls, and the issue of
causation nmust be resol ved on the whol e body of proof. See, e.g.,
Leone v. Seal and Term nal Corp., 19 BRBS 100 (1986).

Enpl oyer contends that Caimant did not establish a prim
facie case of causation and, in the alternative, that there is
substantial evidence of record to rebut the Section 20(a),
33 U.S.C. 8920(a), presunption. | reject both contentions. The
Board has held that credi bl e conplaints of subjective synptons and
pain can be sufficient to establish the element of physical harm
necessary for a prima facie case for Section 20(a) invocation. See
Syl vester v. BethlehemSteel Corp., 14 BRBS 234, 236 (1981), aff’d,
681 F.2d 359, 14 BRBS 984 (5th Cr. 1982). Moreover, | may
properly rely on Claimant’s statements to establish that he/she
experienced a work-related harm and as it is undisputed that a
wor k accident occurred which could have caused the harm the
Section 20(a) presunption is invoked in this case. See, e.q.
Sinclair v. United Food and Commercial Wrkers, 23 BRBS 148, 151

(1989). Mor eover, Enployer’s general contention that the clear
wei ght of the record evidence establishes rebuttal of the pre-
presunption is not sufficient to rebut the presunption. See

generally Mffleton v. Briggs Ice Cream Co., 12 BRBS 445 (1980).

The presunption of causation can be rebutted only by
“substantial evidence to the contrary” offered by the enployer
33 U.S.C. 8920. What this requirenent neans is that the enpl oyer
must offer evidence which conpletely rules out the connection
between the all eged event and the alleged harm In Caudill v. Sea
Tac Al aska Shipbuilding, 25 BRBS 92 (1991), the carrier offered a
medi cal expert who testified that an enploynent injury did not
“play a significant role” in contributing to the back trouble at
issue in this case. The Board held such evidence insufficient as
a matter of law to rebut the presunption because the testinony did
not conpletely rule out the role of the enploynent injury in
contributing to the back injury. See also Cairns v. Matson
Termnals, Inc., 21 BRBS 299 (1988) (nedical expert opinion which
didentirely attribute the enpl oyee’ s condition to non-work-rel ated
factors was nonet hel ess insufficient to rebut the presunpti on where



the expert equivocated sonmewhat on causation elsewhere in his
testinony). Were the enployer/carrier can offer testinony which
conpletely severs the causal link, the presunption is rebutted.
See Phillips v. Newport News Shipbuilding & Dry Dock Co., 22 BRBS
94 (1988) (nedical testinony that claimant’s pul nonary probl ens are
consistent with cigarette snoking rather than asbestos exposure
sufficient to rebut the presunption).

For the nost part only nedical testinony can rebut the Section
20(a) presunption. But see Brown v. Pacific Dry Dock, 22 BRBS 284
(1989) (holding that asbestosis causati on was not established where
the enployer denonstrated that 99% of its asbestos was renoved
prior to the claimant’s enpl oynent while the remaining 1%was in an
area far renoved fromthe claimnt and renoved shortly after his
enpl oynent began). Factual issues cone in to play only in the
enpl oyee’s establishnment of the prima facie elenents of
har nf possi bl e causation and in the | ater factual determ nati on once
the Section 20(a) presunption passes out of the case.

Once rebutted, the presunption itself passes conpletely out of
the case and the issue of causation is determ ned by exam ning the
record “as a whole.” Holnmes v. Universal Mritine Services Corp.
29 BRBS 18 (1995). Prior to 1994, the “true doubt” rul e governed
the resolution of all evidentiary disputes under the Act; where the
evi dence was i n equi poi se, all factual determ nations were resol ved
in favor of the injured enployee. Young & Co. v. Shea, 397 F.2d
185, 188 (5th Cr. 1968), cert. denied, 395 U S 920, 89 S. C
1771 (1969). The Suprene Court held in 1994 that the “true doubt”
rule violated the Adm nistrative Procedure Act, the general statute
governing all admnistrative bodies. D rector, OXCP v. G eenw ch
Collieries, 512 U S. 267, 114 S. . 2251, 28 BRBS 43 (CRT) (1994).
Accordingly, after G eenwch Collieries the enployee bears the
burden of proving causation by a preponderance of the evidence
after the presunption is rebutted.

As neither party disputes that the Section 20(a) presunption
is invoked, see Kelaita v. Triple A Machine Shop, 13 BRBS 326
(1981), the burden shifts to enployer to rebut the presunption with
substantial evidence which establishes that claimnt’s enpl oynent
did not cause, contribute to, or aggravate his condition. See
Peterson v. GCeneral Dynamics Corp., 25 BRBS 71 (1991), aff’'d sub
nom | nsurance Conpany of North Anerica v. U S. Dept. of Labor, 969
F.2d 1400, 26 BRBS 14 (CRT)(2d Cr. 1992), cert. denied, 507 U S
909, 113 S. C. 1264 (1993); pbert v. John T. dark and Son of
Maryl and, 23 BRBS 157 (1990); Samv. Loffland Brothers Co., 19 BRBS
228 (1987). The wunequivocal testinmony of a physician that no
relationship exists between an injury and a claimant’s enpl oynent
is sufficient to rebut the presunption. See Kier v. Bethlehem
Steel Corp., 16 BRBS 128 (1984). If an enployer submts



substanti al countervailing evidence to sever the connection between
the injury and the enploynent, the Section 20(a) presunption no
| onger controls and the i ssue of causation nust be resol ved on the
whol e body of proof. Stevens v. Tacoma Boatbuil ding Co., 23 BRBS
191 (1990). This Adm nistrative Law Judge, in weighing and
evaluation all of the record evidence, may pl ace greater wei ght on
t he opi nions of the enpl oyee’s treating physician as opposed to the
opi nion of an exam ning or consulting physician. |In this regard,
see Pietrunti v. Director, ONCP, 119 F. 3d 1035, 31 BRBS 84 (CRT)(2d
Cr. 1997).

In the case sub judice, Caimnt alleges that the harmto his
bodily franme, i.e., his chronic |unbar disc disease, resulted from
wor king conditions at the Enployer's shipyard. The Enpl oyer has
i ntroduced no evidence severing the connection between such harm
and Claimant's maritine enploynent. In this regard, see Ronei ke v.
Kai ser Shipyards, 22 BRBS 57 (1989). Thus, daimant has
established a prima facie claimthat such harmis a work-rel ated
injury, as shall now be di scussed.

I njury

The term*®injury” means accidental injury or death arising out
of and in the course of enploynent, and such occupational disease
or infection as arises naturally out of such enploynent or as
natural ly or unavoi dably results fromsuch accidental injury. See
33 U.S.C 8902(2); U S. Industries/Federal Sheet Metal, Inc., et
al., v. Director, Ofice of Wrkers Conpensation Prograns, U S
Department of Labor, 455 U S. 608, 102 S.C. 1312 (1982), rev'g
Riley v. US. Industries/Federal Sheet Metal, Inc., 627 F.2d 455
(D.C. Cr. 1980). A work-rel ated aggravation of a pre-existing
condition is an injury pursuant to Section 2(2) of the Act.
Gardner v. Bath Iron Wrks Corporation, 11 BRBS 556 (1979), aff'd
sub nom Gardner v. Director, ONCP, 640 F.2d 1385 (1st G r. 1981);
Preziosi v. Controlled Industries, 22 BRBS 468 (1989); Januszi ew cz
v. Sun Shipbuilding and Dry Dock Conpany, 22 BRBS 376 (1989)
(Deci sion and Order on Remand); Johnson v. Ingalls Shipbuilding,
22 BRBS 160 (1989); WMadrid v. Coast Marine Construction, 22 BRBS
148 (1989). Moreover, the enploynent-related injury need not be
t he sol e cause, or primary factor, in a disability for conpensation
purposes. Rather, if an enploynent-related injury contributes to,
conbines with or aggravates a pre-existing disease or underlying
condition, the entire resultant disability is conpensable.
Strachan Shipping v. Nash, 782 F.2d 513 (5th Gr. 1986);
| ndependent Stevedore Co. v. O Leary, 357 F.2d 812 (9th Cr. 1966);
Kool ey v. Marine I ndustries Northwest, 22 BRBS 142 (1989); M jangos
v. Avondal e Shi pyards, Inc., 19 BRBS 15 (1986); Rajotte v. Ceneral
Dynam cs Corp., 18 BRBS 85 (1986). Al so, when cl ai mant sustains an
injury at work which is followed by the occurrence of a subsequent



injury or aggravation outside work, enployer is liable for the
entire disability if that subsequent injury is the natural and
unavoi dabl e consequence or result of the initial work injury.
Bl udworth Shipyard, Inc. v. Lira, 700 F.2d 1046 (5th G r. 1983);
M jangos, supra; Hicks v. Pacific Marine & Supply Co., 14 BRBS 549
(1981). The terminjury includes the aggravation of a pre-existing
non-work-rel ated condition or the conbination of work- and non-
wor k-rel ated conditions. Lopez v. Southern Stevedores, 23 BRBS 295
(1990); Care v. WWVATA, 21 BRBS 248 (1988).

I n occupational disease cases, thereis no “injury” until the
accunul ated effects of the harnful substance manifest thensel ves
and claimant beconmes aware, or in the exercise of reasonable
diligence or by reason of nedi cal advice shoul d have been aware, of
the rel ationship between the enpl oynent, the di sease and the death
or disability. Travelers Insurance Co. v. Cardillo, 225 F.2d 137
(2d Gr. 1955), cert. denied, 350 U S. 913 (1955); Thorud v. Brady-
Ham | ton St evedore Conpany, et al., 18 BRBS 232 (1987); Ceisler v.
Col unmbi a Asbestos, Inc., 14 BRBS 794 (1981). Nor does the Act
require that the injury be traceable to a definite tine. The fact
that claimant's injury occurred gradually over a period of tine as
a result of continuing exposure to conditions of enploynent is no
bar to a finding of an injury wthin the neaning of the Act. Bath
lron Works Corp. v. White, 584 F.2d 569 (1st Cir. 1978).

This cl osed record concl usively establishes, and | so find and
concl ude, that C ai mant sustained a work-related injury on June 16,
1996, at which tinme he had to stop working because of the
cunmul ative effect of his nmultiple nedical problens, that the
Enpl oyer had tinmely notice thereof, has authorized appropriate
medi cal care and treatnment and has paid appropriate conpensation
benefits to C ai mant whil e he has been unable to return to work and
that he tinely filed for benefits once a dispute arose between the
parties. In fact, the principal issue is the nature and extent of
Claimant’s disability, an issue | shall now resolve.

Nat ure and Extent of Disability

It is axiomatic that disability under the Act is an economc
concept based upon a nedi cal foundation. Quick v. Martin, 397 F. 2d
644 (D.C. Gr. 1968); Owens v. Traynor, 274 F. Supp. 770 (D. M.
1967), aff'd, 396 F.2d 783 (4th Cr. 1968), cert. denied, 393 U S.
962 (1968). Thus, the extent of disability cannot be neasured by
physi cal or nedical condition alone. Nardella v. Canpbell Machi ne,
Inc., 525 F.2d 46 (9th Cr. 1975). Consideration nust be given to
clai mant' s age, education, industrial history and the availability
of work he can performafter the injury. Anmerican Miutual |Insurance
Conmpany of Boston v. Jones, 426 F.2d 1263 (D.C. Cr. 1970). Even
arelatively mnor injury my lead to a finding of total disability



if it prevents the enployee from engaging in the only type of
gai nful enpl oynent for which he is qualified. (l1d. at 1266)

Cl ai mant has the burden of proving the nature and extent of
his disability without the benefit of the Section 20 presunption.
Carroll v. Hanover Bridge Marina, 17 BRBS 176 (1985); Huni gman v.
Sun Shi pbuilding & Dry Dock Co., 8 BRBS 141 (1978). However, once
Cl ai mant has established that he is unable to return to his forner
enpl oynent because of a work-related injury or occupational
di sease, the burden shifts to the enployer to denonstrate the
availability of suitable alternate enploynent or realistic job
opportunities which claimnt is capable of perform ng and which he
could secure if he diligently tried. New Oleans (Gulfw de)
Stevedores v. Turner, 661 F.2d 1031 (5th Cr. 1981); Air Anerica v.
Director, 597 F.2d 773 (1st Cr. 1979); American Stevedores, Inc.
v. Sal zano, 538 F.2d 933 (2d Gr. 1976); Preziosi v. Controlled
| ndustries, 22 BRBS 468, 471 (1989); Elliott v. C & P Tel ephone
Co., 16 BRBS 89 (1984). \Wiile daimnt generally need not show
that he has tried to obtain enploynent, Shell v. Tel edyne Movi bl e
O fshore, Inc., 14 BRBS 585 (1981), he bears the burden of
denonstrating his willingness to work, Trans-State Dredging v.
Benefits Review Board, 731 F.2d 199 (4th Gr. 1984), once suitable
alternate enploynent is shown. Wl son v. Dravo Corporation, 22
BRBS 463, 466 (1989); Royce v. Elrich Constructi on Conpany, 17 BRBS
156 (1985).

On the basis of the totality of this closed record, |I find and
conclude that C ainmant has established that he cannot return to
work as a pre-heat electrician. The burden thus rests upon the
Enmpl oyer to denonstrate the existence of suitable alternate
enpl oynent in the area. |f the Enployer does not carry this
burden, Caimant is entitled to a finding of total disability.
Anerican Stevedores, Inc. v. Sal zano, 538 F.2d 933 (2d Cir. 1976);
Sout hern v. Farmers Export Conpany, 17 BRBS 64 (1985). 1In the case
at bar, the Enployer did not submt any evidence as to the
avai lability of suitable alternate enploynent. See Pil kington v.
Sun Shi pbui I ding and Dry Dock Conpany, 9 BRBS 473 (1978), aff'd on
reconsi deration after remand, 14 BRBS 119 (1981). See al so Bunbl e
Bee Seafoods v. Director, OACP, 629 F.2d 1327 (9th G r. 1980).
therefore find Caimant has a total disability.

Claimant's injury has becone pernmanent. A permanent
disability is one which has continued for a |lengthy period and is
of lasting or indefinite duration, as distinguished from one in
which recovery nerely awaits a normal healing period. Cener a
Dynam cs Corporation v. Benefits Review Board, 565 F.2d 208
(2d Gr. 1977); Watson v. @ulf Stevedore Corp., 400 F.2d 649 (5th
Cir. 1968), cert. denied, 394 U S. 976 (1969); Seidel v. GCeneral
Dynam cs Corp., 22 BRBS 403, 407 (1989); Stevens v. Lockheed



Shi pbuilding Co., 22 BRBS 155, 157 (1989); Trask v. Lockheed
Shi pbui | di ng and Constructi on Conpany, 17 BRBS 56 (1985); Mason v.
Bender Welding & Machine Co., 16 BRBS 307, 309 (1984). The
traditi onal approach for determ ning whether an injury i s permanent
or tenporary is to ascertain the date of “maxi mum nedi cal
i nprovenent.” The determnation of when nmaxi num nedica
i nprovenent is reached so that claimant's disability may be said to
be permanent is primarily a question of fact based on nedica
evidence. Lozada v. Director, OANCP, 903 F. 2d 168, 23 BRBS 78 (CRT)
(2d Cr. 1990); Hte v. Dresser Cuiberson Punping, 22 BRBS 87, 91
(1989); Care v. Washington Metropolitan Area Transit Authority,
21 BRBS 248 (1988); Wayland v. More Dry Dock, 21 BRBS 177 (1988);
Eckl ey v. Fi brex and Shi ppi ng Conpany, 21 BRBS 120 (1988); WIIians
v. Ceneral Dynami cs Corp., 10 BRBS 915 (1979).

The Benefits Review Board has held that a determ nation that
claimant's disability is tenporary or pernmanent may not be based on
a prognosis that claimant's condition may inprove and becone
stationary at sonme future tinme. Meecke v. |I.S. O Personnel Support
Departnent, 10 BRBS 670 (1979). The Board has also held that a
di sability need not be “eternal or everlasting” to be permanent and
the possibility of a favorabl e change does not foreclose a finding
of permanent disability. Exxon Corporation v. Wite, 617 F.2d 292
(5th CGr. 1980), aff'g 9 BRBS 138 (1978). Such future changes may
be considered in a Section 22 nodification proceedi ng when and if
they occur. Fleetwood v. Newport News Shipbuilding and Dry Dock
Conpany, 16 BRBS 282 (1984), aff'd, 776 F.2d 1225, 18 BRBS 12 ( CRT)
(4th Cr. 1985).

Per manent disability has been found where little hope exists
of eventual recovery, Air Anerica, Inc. v. Director, ONCP, 597 F. 2d
773 (1st Cir. 1979), where claimant has al ready undergone a | arge
nunber of treatnments over a long period of tine, Meecke v. 1.S. 0O
Per sonnel Support Departnent, 10 BRBS 670 (1979), even though there
is the possibility of favorable change from recommended surgery,
and where work wthin claimant's work restrictions is not
avai |l abl e, Bell v. Vol pe/ Head Construction Co., 11 BRBS 377 (1979),
and on the basis of claimant's credi ble conplaints of pain al one.
Eller and Co. v. Golden, 620 F.2d 71 (5th Cr. 1980). Furthernore,
there is no requirenent in the Act that nedical testinony be
i ntroduced, Ballard v. Newport News Shi pbuilding & Dry Dock Co., 8
BRBS 676 (1978); Ruiz v. Universal Maritime Service Corp., 8 BRBS
451 (1978), or that claimnt be bedridden to be totally disabl ed,
Watson v. Q@ilf Stevedore Corp., 400 F.2d 649 (5th G r. 1968)
Mor eover, the burden of proof in a tenporary total case is the sane
as in a permanent total case. Bell, supra. See also Wal ker v. AAF
Exchange Service, 5 BRBS 500 (1977); Swan v. George Hyman
Construction Corp., 3 BRBS 490 (1976). There is no requirenent
t hat cl ai mant undergo vocational rehabilitation testing prior to a



finding of permanent total disability, Mendez v. Bernuth Marine
Shi pping, Inc., 11 BRBS 21 (1979); Perry v. Stan Fl owers Conpany,
8 BRBS 533 (1978), and an award of permanent total disability may
be nodified based on a change of condition. Watson v. Culf
St evedore Corp., supra.

An enpl oyee is considered permanently disabled if he has any
residual disability after reaching maxi num nedical i nprovenent.
Lozada v. General Dynam cs Corp., 903 F.2d 168, 23 BRBS 78 (CRT)
(2d Gr. 1990); Sinclair v. United Food & Conmercial Wrkers, 13
BRBS 148 (1989); Trask v. Lockheed Shi pbuil di ng & Construction Co.,
17 BRBS 56 (1985). A condition is permanent if claimant is no
| onger wundergoing treatnment with a view towards inproving his
condition, Leech v. Service Engineering Co., 15 BRBS 18 (1982), or
if his condition has stabilized. Lusby v. Washi ngton Metropolitan
Area Transit Authority, 13 BRBS 446 (1981).

On the basis of the totality of the record, | find and
conclude that C aimant has been permanently and totally disabled
fromJune 19, 1996, when he was forced to discontinue working as a
result of the cunulative effect of his work-related injury or
occupati onal di sease.

Medi cal Expenses

An Enpl oyer found liable for the paynent of conpensation is,
pursuant to Section 7(a) of the Act, responsible for those nedi cal
expenses reasonably and necessarily incurred as a result of a work-
related injury. Perez v. Sea-Land Services, Inc., 8 BRBS 130
(1978). The test is whether or not the treatnent is recogni zed as
appropriate by the nedi cal profession for the care and treatnent of
the injury. Col burn v. General Dynam cs Corp., 21 BRBS 219, 22
(1988); Barbour v. Wodward & Lothrop, Inc., 16 BRBS 300 (1984).
Entitlenent to nedical services is never tinme-barred where a
disability is related to a conpensable injury. Addison v. Ryan-
Wal sh St evedoring Conpany, 22 BRBS 32, 36 (1989); Myfield v.
Atlantic & Qulf Stevedores, 16 BRBS 228 (1984); Dean v. Marine
Termnals Corp., 7 BRBS 234 (1977). Furthernore, an enpl oyee's
right to select his own physician, pursuant to Section 7(b), is
wel |l settled. Bulone v. Universal Term nal and Stevedore Corp.
8 BRBS 515 (1978). Cdaimant is also entitled to rei nbursenent for
reasonabl e travel expenses in seeking nedical care and treatnent
for his work-related injury. Tough v. Ceneral Dynam cs
Corporation, 22 BRBS 356 (1989); Glliam v. The Wstern Union
Tel egraph Co., 8 BRBS 278 (1978).

| nt er est

Al t hough not specifically authorized in the Act, it has been



accepted practice that interest at the rate of six (6) percent per
annumis assessed on all past due conpensation paynents. Avallone
v. Todd Shipyards Corp., 10 BRBS 724 (1978). The Benefits Revi ew
Board and t he Federal Courts have previously upheld interest awards
on past due benefits to ensure that the enpl oyee receives the ful
anmount of conpensation due. Watkins v. Newport News Shi pbuil ding
& Dry Dock Co., 8 BRBS 556 (1978), aff'd in pertinent part and
rev'd on ot her grounds sub nom Newport News v. Director, ONCP, 594
F.2d 986 (4th Cr. 1979); Santos v. General Dynam cs Corp., 22 BRBS
226 (1989); Adans v. Newport News Shi pbuil ding, 22 BRBS 78 (1989);
Smth v. Ingalls Shipbuilding, 22 BRBS 26, 50 (1989); Caudill wv.
Sea Tac Al aska Shipbuilding, 22 BRBS 10 (1988); Perry v. Carolina
Shi pping, 20 BRBS 90 (1987); Hoey v. General Dynam cs Corp.
17 BRBS 229 (1985). The Board concluded that inflationary trends
in our econony have rendered a fixed six percent rate no |onger
appropriate to further the purpose of making claimnt whol e, and
held that “. . . the fixed six percent rate should be replaced by
the rate enployed by the United States District Courts under
28 U.S.C. 81961 (1982). This rate is periodically changed to
reflect the yield on United States Treasury Bills . . . .7 Gant
v. Portl and Stevedori ng Conpany, 16 BRBS 267, 270 (1984), nodified
on reconsideration, 17 BRBS 20 (1985). Section 2(m of Pub. L.
97-258 provided that the above provision wuld becone effective
Cctober 1, 1982. This Order incorporates by reference this statute
and provides for its specific admnistrative application by the
District Director. The appropriate rate shall be determ ned as of
the filing date of this Decision and Oder with the District
Director.

Section 14(e)

Claimant is not entitled to an award of additiona
conpensation, pursuant to the provisions of Section 14(e), as the
Enpl oyer has accepted the claim provided the necessary nedica
care and treatnent and voluntarily paid conpensation benefits from
the day of his disability to the present tine and continuing.
Ranos v. Universal Dredging Corporation, 15 BRBS 140, 145 (1982);
Garner v. din Corp., 11 BRBS 502, 506 (1979).

Section 8(f) of the Act

Regardi ng the Section 8(f) issue, the essential elenents of
that provision are net, and enployer's liability islimted to one
hundred and four (104) weeks, if the record establishes that (1)
t he enpl oyee had a pre-existing permanent partial disability, (2)
which was manifest to the enployer prior to the subsequent
conpensable injury and (3) which conbined wth the subsequent
injury to produce or increase the enployee's permanent total or
partial disability, a disability greater than that resulting from



the first injury alone. Lawson v. Suwanee Fruit and Steanship Co.,
336 U.S. 198 (1949); FMC Corporation v. Director, OACP, 886 F.2d
1185, 23 BRBS 1 (CRT) (9th Gr. 1989); Director, OXCP v. Cargill,
Inc., 709 F.2d 616 (9th Cir. 1983); Director, OACP v. Newport News
& Shipbuilding & Dry Dock Co., 676 F.2d 110 (4th CGr. 1982);
Director, OAMCP v. Sun Shipbuilding & Dry Dock Co., 600 F.2d 440
(3rd CGr. 1979); C & P Tel ephone v. Director, OANCP, 564 F.2d 503
(D.C. Gr. 1977); Equitable Equi pment Co. v. Hardy, 558 F.2d 1192
(5th Cr. 1977); Shawv. Todd Pacific Shi pyards, 23 BRBS 96 (1989);
Dugan v. Todd Shipyards, 22 BRBS 42 (1989); MDuffie v. Eller and
Co., 10 BRBS 685 (1979); Reed v. Lockheed Shipbuilding &
Construction Co., 8 BRBS 399 (1978); Nobles v. Children's Hospital,
8 BRBS 13 (1978). The provisions of Section 8(f) are to be
liberally construed. See Director v. Todd Shipyard Corporation

625 F.2d 317 (9th Cir. 1980). The benefit of Section 8(f) is not
deni ed an enpl oyer sinply because the newinjury nmerely aggravates
an existing disability rather than creating a separate disability
unrelated to the existing disability. Director, OANP v. Cenera

Dynam cs Corp., 705 F.2d 562, 15 BRBS 30 (CRT) (1st Gr. 1983);

Kool ey v. Marine Industries Northwest, 22 BRBS 142, 147 (1989);
Benoit v. General Dynam cs Corp., 6 BRBS 762 (1977).

The enployer need not have actual know edge of the pre-
exi sting condition. Instead, "the key to the issue is the
availability to the enployer of know edge of the pre-existing
condi tion, not necessarily the enpl oyer's actual know edge of it.”
DI lingham Corp. v. Mssey, 505 F.2d 1126, 1228 (9th G r. 1974).
Evi dence of access to or the exi stence of nedical records suffices
to establish the enpl oyer was aware of the pre-existing condition.
Director v. Universal Termnal & Stevedoring Corp., 575 F.2d 452
(3d Cr. 1978); Berkstresser v. Washington Metropolitan Area
Transit Authority, 22 BRBS 280 (1989), rev'd and remanded on ot her
grounds sub nom Director v. Berstresser, 921 F.2d 306 (D.C. G
1990); Reiche v. Tracor Marine, Inc., 16 BRBS 272, 276 (1984);
Harris v. Lanbert's Point Docks, Inc., 15 BRBS 33 (1982), aff'd,
718 F.2d 644 (4th Cr. 1983); Delinski v. Brandt Airflex Corp.
9 BRBS 206 (1978). Moreover, there nust be information avail abl e
which alerts the enployer to the existence of a nedical condition.
Eymard & Sons Shipyard v. Smith, 862 F.2d 1220, 22 BRBS 11 (CRT)
(5th CGr. 1989); Arnmstrong v. Ceneral Dynam cs Corp., 22 BRBS 276
(1989); Berkstresser, supra, at 283; Villasenor v. Marine
Mai nt enance Industries, 17 BRBS 99, 103 (1985); Hitt v. Newport
News Shi pbuil di ng and Dry Dock Co., 16 BRBS 353 (1984); Misgrove V.
WIlliamE. Canpbell Conpany, 14 BRBS 762 (1982). Adisability wll
be found to be manifest if it is "objectively determ nable” from
medi cal records kept by a hospital or treating physician. Falcone
v. Ceneral Dynamics Corp., 16 BRBS 202, 203 (1984). Prior to the
conpensabl e second injury, there nust be a nedically cognizable
physi cal ail nent. Dugan v. Todd Shipyards, 22 BRBS 42 (1989);



Brogden v. Newport News Shipbuilding and Dry Dock Conpany, 16 BRBS
259 (1984); Fal cone, supra.

The pre-existing permanent partial disability need not be
economcally disabling. Director, ONCP v. Canpbell Industries, 678
F.2d 836, 14 BRBS 974 (9th Cr. 1982), cert. denied, 459 U S. 1104
(1983); Equitabl e Equi prent Conpany v. Hardy, 558 F.2d 1192, 6 BRBS
666 (5th Gr. 1977); Atlantic & Gulf Stevedores v. Director, OACP,
542 F.2d 602 (3d Cr. 1976).

Section 8(f) relief is not applicable where the pernmanent
total disability is due solely to the second injury. In this
regard, see Director, OANCP (Bergeron) v. Ceneral Dynam cs Corp.
982 F.2d 790, 26 BRBS 139 (CRT) (2d Cir. 1992); Luccitelli .
General Dynamics Corp., 964 F.2d 1303, 26 BRBS 1 (CRT) (2d G
1992); CNA Insurance Conpany v. Legrow, 935 F.2d 430, 24 BRBS 202

(CRT) (1st Gr. 1991). In addressing the contribution elenent of
Section 8(f), the United States Court of Appeals for the Second
Crcuit, in whose jurisdiction the instant case arises, has

specifically stated that the enpl oyer's burden of establishing that
a claimant's subsequent injury alone would not have caused
claimant's permanent total disability is not satisfied nerely by
showi ng that the pre-existing condition nmade the disability worse
than it would have been with only the subsequent injury. See
Director, ONCP v. General Dynam cs Corp. (Bergeron), supra.

On the basis of the totality of the record, | find and
conclude that the Enpl oyer has satisfied these requirenents. The
record reflects (1) that Caimnt has worked for the Enployer
bet ween Decenber 27, 1976 and June 18, 1996, (2) that his first
shi pyard accident occurred on March 31, 1980 when he injured his
back while working on the 727 Boat, (3) that the Enployer
aut hori zed treatnment by Joseph J. Siciliano, Jr., D.C., and paid
Cl ai mant appropriate conpensation while he was unable to work
(RX 22), (4) that Cdaimant injured his right hip and leg while
wor king on the 760 Boat on April 24, 1991 (RX 23), (5) that the
Enpl oyer authorized treatnent by Dr. WIlletts and paid him
appropriate conpensation while he was unable to work (I1d.), (6)
that he reinjured his back on Cctober 8, 1992, was unable to
continue working, although experiencing |ow back pain, until
Decenber 24, 1992 (RX 26), was again treated by Dr. Siciliano and
t he Enpl oyer paid appropriate conpensation while he was unable to
work (RX 24), (7) that that injury resulted in back surgery on
March 23, 1994 (RX 16), (8) that the doctor released Claimant to
return to work on light duty with permanent restrictions, (9) that
the Enployer retained Cainmant as a valued enployee, provided
appropriate nodified work, kept him off the boats and gave him
easi er work assignnents upon his return to work on Novenber 21,
1994 (RX 13), (10) that dainmant was out of work for various
periods of tinme thereafter (RX 26), (11) that Caimant’s repetitive



work activities between that day and June 16, 1996 aggravated,
accel erated and exacerbated his weakened |unbar disc syndrone,
thereby resulting in a new and di screte injury on June 16, 1996 and
(12) that he has sustained previous work-related industrial
accidents prior to June 16, 1996, (13) while working at the
Enpl oyer's shipyard and (14) that Cdainmant's permanent total
disability is the result of the conbination of his pre-existing
permanent partial disability and his June 16, 1996 injury as such
pre-existing disability, in conbination with the subsequent work
injury, has contributed to a greater degree of pernanent
di sability, according to Dr. Wlletts (RX 5-RX 8) and Dr. Dubler.
(RX 18) See Atlantic & Gulf Stevedores v. Director, OANCP, 542 F. 2d
602, 4 BRBS 79 (3d Cir. 1976); Dugan v. Todd Shi pyards, 22 BRBS 42
(1989).

Claimant's condition, prior to his final injury on June 16,
1996, was the classic condition of a high-risk enployee whom a
cauti ous enpl oyer woul d neither have hired nor rehired nor retained
i n enpl oynent due to the increased |likelihood that such an enpl oyee
woul d sust ai n anot her occupational injury. C & P Tel ephone Conpany
v. Director, OANCP, 564 F.2d 503, 6 BRBS 399 (D.C. Gir. 1977), rev'g
in part, 4 BRBS 23 (1976); Preziosi v. Controlled Industries, 22
BRBS 468 (1989); Hallford v. Ingalls Shipbuilding, 15 BRBS 112
(1982).

Even in cases where Section 8(f) is applicable, the Specia
Fund is not |iable for nedical benefits. Barclift v. Newport News
Shi pbuilding & Dry Dock Co., 15 BRBS 418 (1983), rev'd on other
grounds sub nom Director, OANCP v. Newport News Shipbuilding & Dry
Dock Co., 737 F.2d 1295 (4th Cr. 1984); Scott v. Rowe Machine
Wor ks, 9 BRBS 198 (1978); Spencer v. Bethlehem Steel Corp., 7 BRBS
675 (1978).

The Board has held that an enployer is entitled to interest,
payable by the Special Fund, on nonies paid in excess of its
[T1ability under Section 8(f). Canpbell v. Lykes Brothers Steanship
Co., Inc., 15 BRBS 380 (1983); Lewis v. Anerican WMarine Corp.
13 BRBS 637 (1981).

Attorney's Fee

Claimant's attorney, having successfully prosecuted this
matter, is entitled to a fee assessed against the Enployer.
Claimant's attorney shall file a fee application concerning
services rendered and costs incurred in representing C ai mant after
Decenber 17, 1997, the date of the informal conference. Services
rendered prior to this date should be submtted to the District
Director for her consideration. A copy shall be sent to Enpl oyer’s
counsel who shall then have fourteen (14) days to conment thereon.



ORDER

Based upon the foregoing Findings of Fact, Concl usions of Law
and upon the entire record, | issue the follow ng conpensation
order. The specific dollar conputations of the conpensation award
shall be admnistratively perforned by the District Director.

It is therefore ORDERED t hat:

1. Commenci ng on June 19, 1996, and continuing thereafter
for 104 weeks, the Enployer as a self-insurer shall pay to the
Cl ai mant conpensation benefits for his permanent total disability,
pl us the applicable annual adjustnments provided in Section 10 of
the Act, based upon an average weekly wage of $785.68, such
conpensation to be conputed in accordance with Section 8(a) of the
Act .

2. After the cessation of paynents by the Enployer,
continui ng benefits shall be paid, pursuant to Section 8(f) of the
Act, from the Special Fund established in Section 44 of the Act
until further Order.

3. The Enpl oyer shall receive credit for all anounts of
conpensation previously paid to the Claimant as a result of his
June 16, 1996 injury on and after June 19, 1996. The Enpl oyer
shall also receive a refund, with appropriate interest, of any
overpaynents of conpensation nade to C ai mant herein

4. Interest shall be paid by the Enployer and Special Fund
on any accrued benefits at the T-bill rate applicable under 28
US C 81961 (1982), conputed from the date each paynent was
originally due wuntil paid. The appropriate rate shall be

determ ned as of the filing date of this Decision and Order with
the District Director.

5. The Enpl oyer shall furnish such reasonabl e, appropriate
and necessary nedical care and treatnent as the Cainmant's work-
related injury referenced herein may require, even after the tine
period specifiedin the first Order provision above, subject to the
provi sions of Section 7 of the Act.

6. Claimant's attorney shall file, within thirty (30) days
of receipt of this Decision and Order, a fully supported and fully
item zed fee petition, sending a copy thereof to Enpl oyer's counsel
who shall then have fourteen (14) days to comment thereon. This
Court has jurisdiction over those services rendered and costs
incurred after the informal conference on Decenber 17, 1997.




DAVI D W DI NARDI
Adm ni strative Law Judge

Dat ed:
Bost on, Massachusetts
DVWD: | n



